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STATEMENT OF QUESTIONS PRESENTED 


The question is whether the court below erred in 
failing to hold the "pad" section of the Narcotic Vagrancy 
soe cha aneteoueronat because it does not require proof of 
intent. Subsidiary questions are whether the court below 
erred in failing to hold the statute unconstitutional because 
4t: is void for vagueness in that it does not clearly define 
limits of proscribed conduct; violates the Eighth Amendment 
to the Constitution of the United States by the infliction 


of cruel and unusual punishment since it punishes one for 


past acts or present associations. 


—— 


1. D. C. Code, §33-416a (b)(1)(B) (1961). 
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BRIEF FOR APPELLANT 


IN THE : 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HENRY C. WILSON, 


Appellant, 
v. No. 19,675 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM A JUDGMENT OF THE 
DISTRICT OF COLUMBIA COURT : OF 
APPEALS 


JURISDICTIONAL STATEMENT | 


This Court has jurisdiction over appellant's 


cause by reason of D. C. Code, §11-321(a) (Supp. IV 1965). 
STATEMENT OF THE CASE 


On the afternoon of October 19, 1964, Detectives 
David Paul and Edgar Seibert of the Narcotics Squad of the 
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Metropolitan Police Department, observed a known narcotics 
addict (Tr. 9) approach a car in an alley in the District of 
Columbia. Because of a previous conversation with detectives 
from a police precinct and because of the approach by a known 
narcotic addict (Tr. 9) the officers pulied their police 
cruiser into the alley so that its front bumper was to the 
front bumper of the car they had been watching (Tr. 19-20; 
32) to engage the occupants in a conversation to ascertain 
whether they fell "in the Uniform Narcotic Vagrancy Act" 

(Tr. 18-19). After a conversation with the man standing out~- 
side the parked auto and with some of the occupants of the 
auto, the officers either saw "works" in an open glove com- 


partment (Tr. 20; 36) or reached into the auto and opened 


the glove compartment (Tr. 20; 36), finding the "works" there- 


in (Tr. 112). 

After the narcotics paraphernalia were found in 
the car, defendant and four other occupants of the car were 
questioned at length and were formai_y placed under arrest. 
There was no evidence introduced at trial to indicate that 
appellant, who was being given a ride home from the court- 
house at the time of arrest (Tr. 120-21), had placed the 
paraphernalia in the car (which was owned by one of the other 


defendants and was being driven by another), or had known it 


was there. 
Appellant and three of the others arrested on 
October 19, 1964, were charged with Narcotic Vagrancy, 
33 D.C. Code §416a (1961). A motion to suppress evidence 
was made and heard by the trial court on January 14, 1965. 
The motion was denied. Thereupon, on January 14, 1965, the 
charges against three of the defendants were tried by the 
court, and all were found guilty. One was’ sentenced to 
60 days, one to 180 and appellant was senitenssa to 360 days. 
Thereafter, appellant was neieaaea on bond pending 


the prosecution of an appeal from his conviction. On Au- 


gust 25, 1965, the District of Columbia Court of Appeals 


affirmed appellant's conviction, Wilson ve United States, 
212 A.2d 805 (D.C. App. 1965). Appellant's petition for 
allowance of an appeal to this Court was filed on September 1, 
1965, staying the mandate of the District of Columbia Court 
of Appeals so that appellant remained at liberty on bond. 
Appellant's petition for allowance of an appeal 
from the judgment of the District of Columbia Court of 
Appeals was granted by order of this Court on December 20, 


1965. 
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STATEMENT OF POINTS 


The court below erred in failing to hold the 
"pad" section of the Narcotic Vagrancy act unconstitutional 
because it does not require proof of intent. 


The court below erred in upholding the Narcotic 


Vagrancy act because it is void for vagueness and inflicts 


cruel and unusual punishment. 


as, a 
SUMMARY OF ARGUMENT 


The Narcotic Vagrancy act, as construed by the 
District of Columbia Court of Appeals, does not require 
proof of scienter, but is valid. Wilson vi United States, 
212 A.2q 805 (D.C. App. 1965); Harris v. United States, 
162 A.2d 503 (Mun. App. D.C. 1960); Jenkins v. United States, 


146 A.2d 444 (Mun. App. D.C. 1958). The statute's validity 


is based upon the public welfare purpose stated therein, 
according to the District of Columbia Court of Appeals. 
Appellant contends that the Narcotic Vagrancy act is not the 
kind of public welfare statute which legitimately permits a 
judicial finding of violation witnout proof of guilty xnowledge. 

In Morissette v. United States, 342 U.S. 246, 255- 
56 (1952), the Supreme Court of the United States, in hold- 
ing intent a necessary element of the offense of larceny, 
set forth those factors which distinguish public welfare 
from other criminal offenses: 

1. Such offenses are not in the: nature of posi- 
tive aggressions or invasions. 

2. They are offenses against the government's 
authority in that they are occurrences which impair the 


efficiency of controls established for the social order. 
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3. Whatever the intent of the violator, the 
injury is the same and the consequences are injurious or 
not according to fortuity. 

h. If the accused does not will the violation, 
he usually is in a position to prevent it with reasonable 
care. 

5. Penalties for such offenses are relatively 
small. 

These factors do not describe the offenses pro- 
scribed by the Narcotic Vagrancy act. The Narcotic Vagrancy 
act is not the typica2 food and drug or similar regulatory 


law, such as is obviously described in Morissette. 


See also Smith v. California, 361 U.S. 147 (1959) 5 


where the Supreme Court struck down as unconstitutional a 
city ordinance dispensing with scienter as an element of the 
offense of possessing obscene writing. The court, in Smith, 
ruled that the First Amendment stood in the way of imposing 
strict criminal liability upon the defendant bookseller. 
Morissette and Smith indicate that criminal statutes 
dispensing with guilty knowledge are not being approved by 
courts without expressions of misgiving (cf. Jenkins, supra, 


446), and that the exercise of police power so as to impose 
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absolute criminal liability is not without limits (cf. Harris, 
supra, at 505). The Narcotic Vagrancy act. does not meet 

the tests laid down in Morissette and Smith. The statute re- 
quired appellant's conviction for an act for which he was 

not proved to be responsible. If the public welfare purpose 
of the statute is to support holding an individual responsible 
without proof of intent or guilty knowledge that purpose must 
be advanced by the application of the statute. Appellant 

was not shown to contribute to the probability of violations 
of the narcotic laws. His “vagrancy" does not make illicit 
trafficking in narcotics any more likely and thus the purpose 
of the statute is not advanced. Furthermore, there is no 
reasonable relationship between the imposition of the strict 
liability imposed by the statute and safeguarding the public 
from "harmful contact with narcotic drug users," the avowed 
purpose of the statute. 

In the case at bar, just as in Morissette, the 
appellant was not in a position to prevent, the Kind of 
violation which police statutes are legitimately designed 
to proscribe. Moreover, appellant's rights under the Fifth, 


Sixth, and Eighth Amendments stand in the way of imposition 


of absolute criminal liability just as defendant's First 
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Amendment rights stood in the way of similar liability in 
Smith. 


ARGUMENT 


THE COURT BELOW ERRED IN HOLDING THAT THE NARCOTIC 
VAGRANCY STATUTE IS CONSTITUTIONAL AS APPLIED TO APPELLANT 
WITHOUT REQUIRING PROOF OF GUILTY KNOWLEDGE. 

With respect to the argument, appellant desires 
the Court to read the following pages of the transcript: 


Tr. 9; 18-20, inclusive; 112; 116-23, inclusive. 


The Narcotic Vagrancy act, as construed by the 
District of Columbia Court of Appeals, does not require proof 
of scienter. The statute has been attacked in the District 
of Columbia Court of Appeals four times, including appel- 


lant's case. Wilson v. United States, 212 A.2d 805 (D.C. App. 


1965); Brooke v. United States, 208 A.2d 726 (D.C. App. 1965); 


Harris v. United States, 162 A.2d 503 (Mun. App. D.C. 1960); 

Jenkins v. United States, 146 a.2d 444 (Mun. App. D.C. 1953). 
In Jenkins, Harris and the decision in appellant's 

case, the District of Columbia Court of Appeals held that the 


Narcotic Vagrancy statute does not require proof of guilty 
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knowledge, and as so construed, is not unconstitutional. 


In Jenkins, a convicted narcotics law violator, 


after four "observations" was arrested as a Narcotic Vagrant 
while in the company of an "admitted narcotics user," after 
failing to give "a good account of himself." The appellate 
court affirmed that conviction, upholding the constitutionality 
of Sections (b) (1) (A) and (C) of the statute over claims 

that the statute unreasonably interferes with the freedom 

of movement and association of citizens, stated: 

We think it fair to assume that a defendant 

who did not know the habits or criminal 

records of his companions or associates 

could satisfy a jury on that score. We al- 

so assume that in instructing the jury the 

judge covered the matter accurately and 

satisfactorily to defendant, since the jury 

charge is not in the record and no error 

has been rhea with reference thereto. 

146 A.2d at 448. 

In Harris, the defendant was arrested in premises 
where a search warrant was executed and where one of the oc- 
cupants of the premises had thrown some heroin out of a 
window. The defendant claimed that he did not know narcotics 
were kept on the premises. The trial court instructed the 
jury that scienter, or guilty knowledge, was not a neces- 


sary element of the crime of narcotic vagrancy and defendant 
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was convicted. The court of appeals affirmed that con- 
viction, upholding the unconstitutionality of Section (b) 


(1) (B) of the statute. The court stated that under 


Jenkins, guilty knowledge is not an element of the crime 


of narcotic vagrancy, but the court did not rely solely 
upon Jenkins for this proposition: 


The stated purpose of the act is the pro- 
tection of the public and not the punish- 
ment of offenders. It is therefore a 
legislative exercise of the police power 
aimed at social betterment by regulating 
a class of people whose ability to resist 
narcotic addiction anew would be consider- 
ably lessened if they were cast back into 
their old environs consorting with other 
users or those whose business is narcotics 
traffic. In proscribing the activities 
of narcotics vagrants the law places the 
burden upon the violator to know the 
character of his associates and the nature 
of the places which he visits, requiring 
him to exercise a degree of care so that 
narcotics violations are thereby made im- 
possible or improbable. In this type of 
police regulation it is now too settled 

to doubt that the legislature may dis- 
pense with intent as an element of crimi- 
nal liability when the regulation is in 
the exercise of the police power for the 
benefit of the people. 162 A.2d at 505. 


In dealing with appellant's case, the District of 


Columbia Court of Appeals rejected the claim that the statute 


eas 


is unconstitutional because it does not require proof of 


2/ 
intent. The court based its decision upon Jenkins and 


Harris. Thus, the District of Columbia Court of Appeals has 
justified dispensing with scienter as an element of the of- 
fense of narcotic vagrancy by the public welfare purpose 
of the statute, as specifically stated in Harris. However, 
appellant contends that the Narcotic Vagrancy act is not 
the kind of public welfare statute which legitimately permits 
a judicial finding of violation without peer of guilty 
knowledge. 

In Morissette v. United States, 342 U.S. 246, 255- 
56 (1952), the Supreme Court of the United States, in holding 


intent a necessary element of the offense of larceny, 


2. The court also rejected appellant's claims that the 
statute is void for vagueness and inflicts cruel and unus- 
ual punishment within the doctrine of Robinson v. California, 
370 U.S. 660 (1962). With respect to appelIant's cla 

that the Narcotic Vagrancy act is void for' vagueness, the 
District of Columbia Court of Appeals relied upon its pre- 
vious decision in Brooke v. United States, 208 A.2d 726 

(D.C. App. 1965). 
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discusses public welfare offenses at length: 


Many of these offenses are not in the na- 
ture of positive aggressions or invasions 

. . . but are in the nature of neglect 

where the law requires care, or inaction 
where it imposes a duty. Many violations of 
such regulations result in no direct or im- 
mediate injury to person or property but 
merely create the danger or probability of 

it the law seeks to minimize... they 

may be regarded as offense against its 

{the state's] authority, for their occur- 
rence impairs the efficiency of controls 
deemed essential to the social order as pre- 
sently constituted. In this respect, what- 
ever the intent of the violator, the injury 
is the same, and the consequences are injurious 
or not according to fortuity. Hence legis- 
lation applicable to such offenses, as a mat- 
ter of policy, does not specify intent as a 
necessary element. The accused, if he does 
not will the violation, usually is in a 
position to prevent it with no more care 

than society might reasonably exact from 

one who assumed his responsibilities. Also, 
penalties commonly are relatively small, and 
conviction does no grave damage to an of- 
fender's reputation. Under such considera- 
tions, courts have turned to construing 
statutes and regulations which make no mention 
of intent as dispensing with it and holding 
that the guilty act alone makes out the crime. 
This has not, however, been without expressions 
of misgiving. 


Thus, the factors which distinguish public welfare 


from other criminal offenses, under the language of Morissette 


are: 


223. 


1. Such offenses are not in the nature of posi- 
tive agressions or invasions; rather, they are in the nature 
of neglect or inaction where the law requires care of imposes 
a duty. | 

2. They are offenses against the government's 
authority in that their occurrence dgipades) tne efficiency 
of controls established for the social order. 

3. Whatever the intent of the violator, the in- 
jury is the same and the consequences are injurious or not 
according to fortuity. 

4. If the accused does not will the violation, 
he is usually in a position to prevent it with no more care 
than society might reasonably exact from one who assumed his 
responsibilities. 

5. Penalties for such Setenees commonly are 
relatively small, and conviction does no grave damage to an 
offender's reputation. 

The above factors do not aeeorebe the offenses 
proscribed by the Narcotic Vagrancy act. Although the statute 
purports to regulate "a class of people whose ability to re- 
sist narcotic addition anew would be considerably lessened 


if they were cast back into their old environs... ." (Harris, 


supra, at 505], the statute actually seeks to prevent the use 
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and possession of narcotics without the proof required in 
the existing statutes proscribing such overt conduct. 

Without proof of intent, Narcotic Vagrancy of- 
fenses cannot be said to impair the efficiency of govern- 
ment control of trafficking in narcotics. Mere presence 
in a place where illicit narcotics are found, even by a 
convicted narcotic law violator, cannot be said to be in- 
jurious to the public interest regardless of the intent of 
the violator. Nor can the accused be said to be in a position 
to prevent the violation with reasonable care if he has no 
guilty knowledge. Finally, the penalty for Narcotic Vagrancy, 
unlike the typical public welfare offense, is not relative- 
ly small; the penalty is loss of liberty in most cases, 
which does more than grave damage to the offender's repu- 
tation. 

It is obvious that the type of statute which, in 
the exercise of the police power, legitimately proscribes 
conduct regardless of intent, is something far removed from 
the ban imposed by the Narcotic Vagrancy act. The Narcotic 
Vagrancy act is not the typical food and drug or similar 


regulatory law, such as is obviously described in Morissette. 


In Smith v. California, 361 U.S. 147 (1959), the 
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defendant had been convicted of violating ia Los Angeles 
city ordinance prohibiting possession of obscene writing. 
The defendant was a proprietor of a retail bookstore who 
was in the possession of an obscene book. No scienter 
was proved at trial and the state courts had ruled that 
guilty knowledge was not a necessary element of the crime. 
The Supreme Court reversed the conviction, ruling that the 


ordinance was unconstitutional. 


The court, in Smith, in ruling that the First 


Amendment stood in the way of imposing strict liability 
upon the book seller, stated: 2 


The appellee, and the court below analogize 
this strict liability penal ordinance to 
familiar forms of penal statutes which dis- 
pense with any element of knowledge on the 
part of the person charged, food and drug 
legislation being a principal example. We 
find the analogy instructive injour examina- 
tion of the question before us. The usual 
rationale for such statutes is that the 
public interest in the purity of its food 

is so great as to warrant the imposition of 
the highest standard of care on distribution 
- - in fact an absolute standard which will 
not hear the distributor's plea as to the 
amount of care he has used. Cf., United 
States v. Balint, 258 U.S. 250, 251-253, 254. 
His Ignorance Of character of the food is 
irrelevant. There is no specific constitu- 
tional inhibition against making the dis- 
tributors of food the strictest censors of 
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their merchandise, but the constitutional 
guarantees of freedom of speech and of 

the press stand in the way of imposing a 
similar requirement on the pookselier. 

By dispensing witn any requirement of 
knowledge of the contents of the book on 

the part of the seller, the ordinance 

tends to impose a severe limitation on the 
public's access to constitutionally protected 
matter. For if the bookseller is criminally 
liable without knowledge of the contents, 
and the ordinance fulfills its purpose, he 
will tend to restrict the books he sells to 
those he has inspected, and thus the State 
will have imposed a restriction upon the 
distribution of constitutionally protected 
as well as obscene literature. 361 U.S. 

at 152-53. 


One of the teachings from Morissette and Smith is 
that criminal statutes dispensing with guilty knowledge are 


not being approved by courts without expressions of mis- 


giving (cf., Jenkins v. United States, supra, at 446). Another 


teaching from Morissette and Smith is that the exercise of the 
police power for the penefit of the people, in the form of 
a statute imposing absolute criminal liability, is not without 
limits (cf., Harris v. United States, supra, at 505). 

Moreover, Morissette and Smith clearly demonstrate 
that police regulation statutes usually are judicially con- 
strued to impose absolute criminal liability because "The accused, 
if he does not will the violation, usually is in a position 


to prevent it with no more care than society might reasonably 
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exact from one who assumed his responsibilities." 


Morissette, supra, at 256. 


The Narcotic Vagrancy act does not meet the tests 


laid down in Morissette and Smith. The statute required 
appellant's conviction for an act for winiich he was not proved 
to be responsible. There is nothing in the record that 
shows that appellant caused the narcotic paraphernalia to 
be placed in the car or that he made it possible for some- 
one to secret it there. 

If the public welfare purpose of the statute is 
to support holding an individual responsible without proof 
of intent or guilty knowledge, that purpose’ must be advanced 
by the application of the statute. Appellant was not shown 
to contribute to the probability of violations of the narcotic 
laws; the rendezvous in the alley, if for a purpose viola- 
tive of the narcotic laws, may well have taken place irrespective 
of appellant's presence in the car. His "vagrancy" does not 
make illicit trafficking in narcotics any more likely and 
thus "the efficiency of controls deemed essential to the sociat 
order" (see Morissette, supra at 256) is not impaired and the 
purpose of the statute in the protection of the public (Harris, 


supra at 505) is not advanced. 
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Furthermore, there is no reasonable relation- 
ship between the imposition of the strict liability under 
the statute and safeguarding the public from "harmful con- 


tact with narcotic drug users," the avowed purpose of D. C. 


Code §33-416a (a). For, if someone like appellant does not 


will the violation, he is unlikely to be in a position to 
prevent it with reasonable care. Moreover, it is unlikely 
that reasonable inquiry by appellant would have elicited in- 
formation from whomever put the paraphernalia in the car that 
the "works" were there. 

In the case at bar, just as in Morissette, the 
appellant was not in a position to prevent the kind of viola- 
tion which police statutes are legitimately designed to pro- 
scribe. Moreover, appellant's rights under the Fifth, Sixth, 


and Eighth Amendments stand in the way of imposition of 


3. Appellant contends that his rights under the Fifth, Sixth, 
and Eighth Amendments are denied by application of the Narcotic 
Vagrancy act. 


His Fifth and Sixth Amendments rights are denied because the 
statute is void for vagueness. See Cramp v. Board of Public In- 
struction, 368 U.S. 278 (1961); Winters v. New York, .5. 507, 

(dissenting opinion of Mr. Justice Frankfurter) ; 
Lanzetta v. New Jersey, 306 U.S. 451 (1939); United States v. 
Cohen Grocery CO., aah U.S. 81 (1921). 


Appellant's Eighth Amendment rights are denied by the 
Narcotic Vagrancy act because it inflicts cruel and unusual 
punishment by seeking to punish appellant for his status rather 
than his overt acts. See Robinson v. California, 370 U.S. 660 
(1962); Stoutenbergh v. Frazier, I6 App. D.C. 229 (1900). Cf. 
Perkins Vv. Nor arolina, 23% F. Supp. 333 (W.D. N.C. 1964). 
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absolute criminal liability just as defendant's First Amend- 
ment rights stood in the way of similar liability in Smith. 
Therefore, as applied to appellant, the Narcotic Vagrancy 


act must be struck down as unconstitutional. 


CONCLUSION 


Therefore, appellant urges this: Court to reverse 
the decision of the court below, to remand the cause, and to 


order that the charges against appellant be dismissed. 


Respectfully submitted, 


al 


Norman M. Ga da 
1707 H Street, N.W. 
Washington, D. C. 20006 


Counsel for! Appellant 
(Appointed By This Court) 


APPENDIX 


RELEVANT PORTIONS OF STATUTE INVOLVED 


Code, Tit. 33, Section 416a (1961): 


(a) The purpose of this section is to protect 
the public health, welfare and safety of the people of the 
District of Columbia by providing safeguards for the 
people against harmful contact with narcotic drug users 
who are vagrants within the meaning of this section and 
to establish, in addition to the Hospital Treatment for 
Drug Addicts Act for the District of Columbia, further 
procedures and means for the care and rehabilitation of 
such narcotic drug users. 


(ob) For the purpose of this section -- 
(1) the term "vagrant" shall mean any person who is a 
narcotic drug user or who has been convicted of a nar- 
cotic offense in the District of Columbia or elsewhere 
and who -- 


(A) having no lawful employment or visible means 
of support realized from a lawful occupation or source, 
is found mingling with others in public or loitering in 
any park or other public place and fails to give a good 
account of himself; or 


(B) is found in any place, abode, house, shed, 
dwelling, building, structure, vehicle, conveyance, or 
poat, in which any illicit narcotic drugs are kept, 
found, used, or dispensed; or 


(C) wanders about in public places at late or un- 
usual hours of the night, either alone or in the company 
of or association with a narcotic drug user or convicted 
narcotic law violator, and fails to give a good account 
of himself; or 


(D) is included within one of the classes of per- 
sons defined in paragraphs (1) through (9), inclusive, 
of section 22-3302; 


(2) the term "narcotic drug user" shall mean any 
person who takes or otherwise uses narcotic drugs, 
except a person using such narcotic drug as a 

result of sickness or accident or injury, and to 
whom such narcotic drugs are being furnished, pre- 
scribed, or administered in good faith by a duly 
licensed physician in the course of his professional 
practice. 


(c) Whenever any law-enforcement officer has pro- 
bable cause to believe that any person is a vagrant 
within the meaning of this section, he is authorized 
to place that person under arrest and to confine him 
in any place in the District of Columoia designated 
by the Commissioners thereof. 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 
presented : 

Whether 33 D.C.C. § 416a (i), as construed by the Dis- 
trict of Columbia Court of Appeals, denied appellant due 
process of law under the Fifth Amendment? 
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33 D.C.C. §416a (i), as construed by the District of 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,675 


HENRY C. WILSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia 
Court of Appeals 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 14, 1965, appellant was convicted in the 
Court of General Sessions’ Criminal Division of the of- 
fense of narcotic vagrancy in violation of 33 D.C.C. § 
416a(b) (1) (B) and sentenced to 360 days imprisonment. 
On August 25, 1965, the District of Columbia Court of 
Appeals affirmed appellant’s conviction, Wilson v. United 
States, 212 A.2d 805 (D.C. App. 1965). On December 
20, 1965, this Court granted appellant’s petition for al- 
lowance of an appeal from the judgment of the District 
of Columbia Court of Appeals. 


(1) 


2 


The evidence showed that about 2:35 on the afternoon 
of October 19, 1964, Detective David Paul and Plain- 
clothesman Edgar Seibert, while cruising on V Street 
near 14th Street, N.W., observed a 1948 black Cadillac 
with D.C. tags driving slowly south in an alley in the 
rear of the 2100 block of 14th Street, N.W. (Tr. 6-7, 32, 
93). The officers recognized the tag number—9Z 884—and 
remembered information * that they had received about 
the car and its passengers (Tr. 8, 24, 39, 93). The 1948 
Cadillac then stopped in the rear of the D.C. Speedometer 
Shop (Tr. 8, 93), and the officers observed Percy Lawson, 
known to them as a narcotics drug user, “walk from the 
building to the [Cadillac], lean down, and engage the oc- 
cupants ... in conversation” (Tr. 8-9, 25, 42-48, 93-94). 
The officers turned from V Street into the alley and drove 
up to the Cadillac. As they emerged from their car and 
walked over to the Cadillac, they recognized some of the 
occupants and only then thought of making a narcotics 
vagrancy observation (Tr. 7, 25-26, 39-40). 

Seated in the front were the driver William Tuckson," 
Raymond Wilson," and John W. Napoleon," while seated 
in the rear were Lawrence Garnett > and appellant ® (Tr. 


1 Detectives in Precinct No. 12 had relayed to Paul and Seibert 
information from an informant to the effect that the driver and 
passengers of this car were stealing from the railroad yards and 
warehouses in Northeast Washington, and the fact that they (the 
detectives from Precinct No. 12) had stopped this car on one 0¢- 
easion and ascertained the identity of the driver and passengers 
(Tr, 23-24, 27-28, 39). 


2 Paul testified that he knew Tuckson as a narcotic drug user 
(Tr. 26, 28-31), while Seibert could not recall whether he knew him 
as a user (Tr. 40-41, 103). 


2 Both Paul and Seibert knew Raymond Wilson from prior oc- 
casions as a narcotic drug user (Tr. 25-26, 40, 102). 


4 Paul did not know Napoleon (Tr. 26). The record shows that 
neither party asked Seibert whether or not he knew Napoleon as 
a prior drug user. 


5 Garnett was not arrested (Tr. 38; 51); 


¢ Both Paul and Seibert knew appellant as a narcotic drug user 
(Tr. 25, 40, 102). 
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38). While Paul engaged Lawson in conversation (Tr. 
6, 94), Seibert asked the driver, William Tuckson, for his 
operator’s permit and registration (Tr. 32-33, 94, 108). 
Tuckson produced his permit, but informed Seibert he did 
not have the registration since Raymond Wilson was the 
Cadillae’s owner. Raymond Wilson then reached into the 
already-open * glove compartment and extracted the regis- 
tration which he gave to Seibert (Tr. 33-34, 94-95, 108). 
At this juncture, Seibert looked in the direction of the 
open glove compartment and saw in plain view “a nylon- 
stocking tourniquet, eye-dropper syringe, bottle-cap 
cooker, needle and needle holder lying just inside the com- 
partment” (Tr. 36-87, 95). He walked around to the 
passenger’s side, reached in and removed the parapher- 
nalia (Tr. 10, 37, 95). Both officers then engaged the 
driver and four passengers in conversation in an attempt, 
inter alia, to ascertain the owner of the paraphernalia * 
(Tr. 11, 37, 95). Appellant stated that he had “shot up” 
three capsules of heroin the day before, and declined an 
opportunity to be examined by a doctor as to his narcotie 
drug usage (Tr. 97-98, 104). Appellant and the three 
other passengers were then placed under arrest and or- 
dered out of the car (Tr. 17, 98). Seibert searched the 
car and found a needle, bottle-cap cooker, and an eye- 
dropper syringe’ ‘on the ledge behind the rear seat” 
(Tr. 16-17, 98-99, 123.) 


7In his Brief at page 2. appellant states that the glove compart- 
ment was open before the officers approached the car, Appellee 
reads this statement as a concession, since the record at pase 112 
does not support appellant’s alternative statement that the officers 
reached into the auto and opened the compartment. Moreover, the 
testimony adduced at the hearing on the motion to suppress and 
at the trial clearly shows that the glove compartment was open 
before the officers approached the car (Tr, 12-18, 15, 20, 33-34, 36, 
95). 

* As a result of this conversation, Lawrence Garnett, appellant’s 
companion in the back scat, was not arrested (Tr. 38, 45, 51). 

® During the Government’s case-in-chief, appellant stipulated that 
the two sets of paraphernalia contained heroin hydrochloride and 
quinine hydrochloride (Tr. 100). 
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Appellant testified that during the morning of October 
19, 1964, he appeared before the United States branch 
of the Court of General Sessions (Tr. 117). He left the 
courthouse between 11:30 a.m. and 12 noon and was met 
by his friends who were going to give him a ride back to 
his home in Northeast Washington (Tr. 117, 120-121). 
About three hours later, he and his friends were in the 
rear of a garage waiting to get the speedometer fixed *° 
when the officers approached the Cadillac (Tr. 118). Ap- 
pellant denied knowing about and denied seeing the two 
sets of narcotic paraphernalia in the car, but admitted 
two prior convictions under the Harrison Narcotic Act,” 
a conviction for petit larceny and destroying private prop- 
erty, and a conviction for petit larceny (Tr. 118, 123). 


STATUTE INVOLVED 


Title 33, District of Columbia Code, Section 416a, pro- 
vides: 


(a) The purpose of this section is to protect the 
public health, welfare, and safety of the people of 
the District of Columbia by providing safeguards for 
the people against harmful contact with narcotic 
drug users who are vagrants within the meaning of 
this section and to establish, in addition to the Hos- 
pital Treatment for Drug Addicts Act for the Dis- 
trict of Columbia, further procedures and means for 


10 But in direct contradiction is the statement of the driver, who 
had been employed eight years at Hamilton’s Auto Service, that the 
car just wouldn’t start (Tr. 38, 109). However, appellant’s asser- 
tion is corroborated by his fellow passenger on the back seat who 
said: 

“A. We were sitting there, waiting to get the needle—to get 
the needle fixed on the car. 
Q. The car wouldn’t run? 
A. It would run, but, you know, something was wrong with 
the speedometer... .” (Tr. 49-50) (Emphasis supplied) 


1 During the Government’s case-in-chief, appellant stipulated that 
he had been convicted in 1957 of a narcotics offense within the 
District of Columbia (Tr. 98). 
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the care and rehabilitation of such narcotic drug 
users. 


(b) For the purpose of this section— 


(1) the term “vagrant” shall mean any per- 
son who is a narcotic drug user or who has been 
convicted of a narcotic offense in the District of 
Columbia or elsewhere and who— 


(A) having no lawful employment or 
visible means of support realized from a 
lawful occupation or source, is found min- 
gling with others in public or loitering in 
any park or other public place and [ails to 
give a good account of himself; or 

(B) is found in any place, abode, house, 
shed, dwelling, building, structure, vehicle, 
conveyance, or boat, in which any illicit 
narcotic drugs are kept, found, used, or 
dispensed; or 

(C) wanders about in public places at 
late or unusual hours of the night, either 
alone or in the company of or association 
with a narcotic drug user or convicted nar- 
cotic law violator, and fails to give a good 
account of himself; or 

(D) is included within one of the classes 
of persons defined in paragraphs (1) 
through (9), inclusive, of section 22-3302; 


(2) the term “narcotic drug user” shall mean 
any person who takes or otherwise uses nar- 
cotie drugs, except a person using such nar- 
cotic drug as a result of sickness or accident or 
injury, and to whom such narcotic drugs are 
being furnished, prescribed, or administered in 
good faith by a duly licensed physician in the 
course of his professional practice. 


(c) Whenever any law-enforcement officer has 
probable cause to believe that any person is a va- 
grant within the meaning of this section, he is au- 
thorized to place that person under arrest and to 
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confine him in any place in the District of Columbia 
designated by the Commissioners thereof. 

(d) Pending arraignment and without unneces- 
sary delay the person arrested as a vagrant within 
the meaning of this section shall have the opportu- 
nity to be examined by a physician designated by 
the Commissioners of the District of Columbia, who 
shall determine whether there is evidence of narcotic 
drug usage. 

(e) If the physician designated by the Commis- 
sioners of the District of Columbia is satisfied that 
the person examined is not a narcotic drug user, or 
if there is insufficient evidence of narcotic drug 
usage, the United States Attorney shall, if the said 
person is not otherwise chargeable as a vagrant 
within the meaning of this section, bring such mat- 
ter to the attention of the Corporation Counsel for 
the District of Columbia for determination as to 
whether there shall be a prosecution under the pro- 
visions of section 22-3302. 

(f) Under affirmative determination that the per- 
son arrested is a narcotic drug user, or if the person 
has been convicted of a narcotic offense in the Dis- 
trict of Columbia or elsewhere, and if such person is 
also a vagrant as hereinbefore defined, he shall be 
charged with the offense of vagrancy within the 
meaning of this section and arraigned in the United 
States branch of the municipal court, where the 
prosecution shall be conducted in the name of the 
United States by the United States attorney. 

(g) Any person convicted of being a vagrant un- 
der the provisions of this section shall be punished 
by fine of not more than $500 or imprisonment for 
not more than one year, or by both such fine and 
imprisonment. 

(h) The court, in sentencing any person found 
guilty under the provisions of this section may in 
its own discretion or upon the recommendation of 
the probation officer, impose conditions upon the 
service of any such sentence. Conditions thus im- 
posed by the court may include submission to medical 
and mental examination, and treatment by proper 
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public health and welfare authorities; confinement at 
such place as may be designated by the Commission- 
ers of the District of Columbia, and such other terms 
and conditions as the court may deem best for the 
protection of the community and the punishment, 
control, and rehabilitation of the defendant. 

(i) In all prosecutions under the provisions of this 
section, the burden of proof shall be upon the defend- 
ant to show that he has lawful employment or has 
lawful means of support realized from a lawful oc- 
cupation or source. (June 20, 1938, ch. 582, $16A, 
as added July 24, 1956, 70 Stat. 620, ch. 676, title 
III, § 301 (1).) 


SUMMARY OF ARGUMENT 


In the Court of General Sessions’ Criminal Division, 
an Information was filed charging appellant with a vio- 
lation of 33 D.C.C. $416a (b)(1)(B). In support of 
this Information, the Government proved in its case-in- 


chief that appellant was a convicted narcotics law violator 
and that he was found in a vehicle in which illicit nar- 
cotic drugs were kept, found, used, or dispensed. Appel- 
lant took the stand and denied knowing that illicit nar- 
cotic drugs were in the car. Appellant was found guilty 
and the District of Columbia Court of Appeals affirmed 
his conviction. 

Appellant contends that the construction accorded 33 
D.C.C. §416a (b)(1)(B) by the District of Columbia 
Court of Appeals—that guilty knowledge is not an ele- 
ment of the offense—violates dictum in Morissette v. 
United States. But the Supreme Court in that case ex- 
pressly refrained from defining public welfare offenses. 

The issue before this Court is whether the burden-shift- 
ing section of the narcotic vagrancy statute—33 D.C.C. 
$416a (i)—denied appellant due process. Appellee 
submits that 33 D.C.C. § 416a (i) is constitutional, since 
it meets the critical test laid down by the Supreme Court 
in Morrison v. California: 
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For a transfer of the burden, experience must teach 
that the evidence held to be inculpatory has at least 
a sinister significance . . . OF if this at times be 
lacking, there must be in any event a manifest dis- 
parity in convenience of proof and opportunity for 
knowledge. 


ARGUMENT 


33 D.C.C. §416a (i), as construed by the District of 
Columbia Court of Appeals, does not deprive appellant 
of due process of law. 


Appellant contends that the construction accorded the 
“pad” section of the narcotic vagrancy statute * by the 
District of Columbia Court of Appeals violates dictum in 
Morissette v. United States * and Smith v. California“ 
and asks this Court to declare the statute unconstitution- 
al. In Jenkins v. United States, 146 A.2d 444 (Mun.Ct. 
App. 1958), the District of Columbia Court of Appeals 
construed 33 D.C.C. $ 416a(b) (1) (A) and (C) as con- 
stitutional. In rejecting appellant’s contention that the 
Government did not prove “that he knew the three men 
with whom he was found were drug users or convicted 
drug law violators”, the court stated: 


“The statute governing this case makes no refer- 
ence to guilty knowledge. And we agree with the 
Government that it would be wrong for the courts 
to require such proof in this type of case. We think 
it is fair to assume that a defendant who did not 
know of the habits or criminal records of his com- 
panions or associates could satisfy a jury on that 
score.” 146 A.2d at 447-448, 


In Harris v. United States, 162 A.2d 503 (Mun. Ct. 
App. 1960), appellant, a convicted narcotics law violator, 
was arrested on the first floor of a private home, after 


1233 D.C.C. § 416a(b) (1) (B) 
13 342 U.S. 246 (1952) 
14361 U.S, 147 (1959) 
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the occupant had thrown, inter alia, narcotic parapher- 
nalia out of a second-floor window in the rear of the 
house. Appellant asserted that he was in the house to 
gamble and did not know narcotics were being kept there. 
The trial court instructed the jury that guilty knowledge 
was not a necessary element of the crime. After an ad- 
verse verdict, appellant appealed contending that “the 
statute should not be interpreted as abrogating criminal 
intent as an element of criminal responsibility”. The 
District of Columbia Court of Appeals rejected this con- 
tention by relying on Jenkins, and by explaining that: 


“The stated purpose of the act is the protection of 
the public and not the punishment of offenders. It 
is therefore a legislative exercise of the police power 
aimed at social betterment by regulating a class of 
people whose ability to resist narcotic addiction anew 
would be considerably lessened if they were cast back 
into their old environs consorting with other users 
or those whose business is narcotics traffic... In 
this type of police regulation it is now too settled to 
doubt that the legislature may dispense with intent 
as an element of criminal liability when the regu- 
lation is in the exercise of the police power for the 
benefit of the people.” 162 A.2d at 505. 


In the instant case, the trial court denied appellant’s 
motion to dismiss on the basis of the unconstitutionality 
of the “pad” section of the statute (Tr. 71-73, 91, 105, 
124). On appeal, the District of Columbia Court of Ap- 
peals affirmed appellant’s conviction and said: 


“Finally, appellant asserts that the statute is uncon- 
stitutional because it does not require proof of in- 
tent. Twice before, the same argument was made 
and rejected by this court. Jenkins v. United States, 
D.C. Mun. App., 146 A.2d 444 (1958); Harris v. 
United States, D.C. App., 162 A.2d 503 (1960). We 
have re-examined the argument, and find no reason 
for departing from our previous decision.” 212 A.2d 
at 806. 
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Measuring this construction against dictum in Moris- 
sette and Smith, appellant concludes that the “pad” sec- 
tion of the statute is unconstitutional (Brief for Appel- 
lant, 12-17). But in enumerating five factors from the 
dictum in Morissette, appellant attempts to do what the 
Supreme Court expressly refrained from doing, namely, 


“Neither this Court nor, so far as we are aware, 
any other has undertaken to delineate a precise line 
or set forth comprehensive criteria for distinguishing 
between crimes that require a mental element and 
crimes that do not. We attempt no closed definition, 
for the law on the subject is neither settled nor 
static.” 342 U.S. at 260. 


In addition to construing the three substantive offenses, 
the District of Columbia Court of Appeals construed 33 
D.C.C. § 416a (i) in its application to the three offenses. 
In Jenkins, the court said, 


“(The statute] requires that the Government first 
prove the preliminary elements of the offense, and 
says that when that has been done, the defendant is 
under a duty to show lawful employment, etc. 

This is one of the limited classes of criminal liti- 
gation in which courts have more and more been ap- 
proving legislation which says to defendants in cer- 
tain special circumstances (usually of their own 
making) that they will be expected to give a reason- 
able account of themselves. This is not repugnant to 
established constitutional guarantees: it is a proper 
judicial regard for the right of Congress to cope 
realistically with grave and difficult problems of pub- 
lic safety and law enforcement. Rossi v. United 
States, 289 U.S. 89; Morrison v. California, 288 U.S. 
591; Morrison v. California, 291 U.S. 82. These and 
other cases reflect the view that within the limits of 
reason and fairness, and upon a balancing of con- 
venience or of opportunity for knowledge, an accused 
may be required to present evidence of the nature 
required by statutes of this kind.” 146 A.2d at 446. 


11 


In Harris, the court applied 33 D.C.C. §$416a (i) to 
a “pad” prosecution when it said, 


“In proscribing the activities of narcotic vagrants 
the law places the burden upon the violator to know 
... the nature of the places which he visits, requir- 
ing him to exercise a degree of care so that nar- 
cotic violations are thereby made impossible or im- 
probable.” 162 A.2d at 505. 

In the instant case, the Government proved in its case- 
in-chief that appellant was a convicted narcotics law vio- 
lator and that he was found in a vehicle in which illicit 
narcotic drugs were being kept, found, used or dispensed. 
(Tr, 95, 97-101). Appellant then testified that he left 
the Court of General Sessions around 11:30 a.m. and was 
met by his friends who were going to give him a ride 
back to his home in Northeast Washington (Tr. 117, 120- 
121). Three hours later, appellant and his friends were 
still in Northwest Washington (Tr. 118). Appellant de- 
nied knowing about and denied seeing narcotic parapher- 
nalia in the car, but admitted two prior convictions under 
the Harrison Narcoties Act, a conviction for petit lar- 
ceny and destroying private property, and a conviction 
for petit larceny (Tr. 118, 123). The trial court, sitting 
as the trier of facts, found appellant guilty (Tr. 1238- 
124). 

Thus, the question on appeal is whether 33 D.C.C. 
$416a (i), as construed by the District of Columbia 
Court of Appeals, denied appellant due process of law 
under the Fifth Amendment. The Supreme Court, in 
Morrison v. California, 291 U.S. 82 (1984), was con- 
fronted with a similar question and said, 


“The decisions are manifold that within limits of 
reason and fairness the burden of proof may be lift- 
ed from the state in criminal prosecutions and cast 
on a defendant. The limits are in substance these, 
that the state shall have proved enough to make it 
just for the defendant to be required to repel what 
has been proved with excuse or explanation, or at 
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least that upon a balancing of convenience or of the 
opportunities for knowledge the shifting of the bur- 
den will be found to be an aid to the accuser without 
subjecting the accused to hardship or oppression. . . - 
What is proved must be so related to what is in- 
ferred in the case of a true presumption as to be at 
least a warning signal according to the teachings of 
experience. ... There are, indeed, ‘presumptions 
that are not evidence in a proper sense but simply 
regulations of the burden of proof.’ .... Even so, 
the occasions that justify regulations of the one or- 
der have a kinship, if nothing more, to those that 
justify the others. For a transfer of the burden, 
experience must teach that the evidence held to be 
inculpatory has at least a sinister significance... 
or if this at time be lacking, there must be in any 
event a manifest disparity in convemence of proof 
and opportunity for knowledge, as, for instance, 
where a general prohibition is applicable to every 
one who is unable to bring himself within the range 
of an exception. ... The list is not exhaustive. Other 
instances may have arisen or may develop in the fu- 
ture where the balance of convenience can be re- 
dressed without oppression to the defendant through 
the same procedural expedient.” 291 U.S. at 88-89, 
90-91. (Emphasis supplied). 


Relying on Morrison v. California, 288 U.S. 591 (1933), 
and Morrison v. California, supra, as did the District of 
Columbia Court of Appeals, appellee submits that this 
burden-shifting statute did not deprive appellant of due 
process. See McCORMICK, EVIDENCE § 313 (1954).* 


25 Appellant’s second argument is that three phrases in the nar- 
cotic vagrancy statute are void for vagueness—“narcotic drug user”, 
“convicted of a narcotic offense”, and “any place”. But a statute is 
not held to be unconstitutional because of ambiguity, when its ap- 
plication to a given set of facts is clear. Jordan V. DeGeorge, 341 
U.S. 223, 231-232 (1950); Williams v. United States, 341 U.S. 97, 
101 (1950). 

Appellant’s third argument is that the “pad” section of the statute 
punishes him for his status of narcotic addiction, citing Robinson 
v. California, 370 U.S. 660 (1962). But his conviction as a narcotic 
vagrant, unlike Robinson, rests on a stipulation that he had once 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District of Columbia Court of Appeals should 
be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HENRY J. MONAHAN, 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 19,678 


FRANK W. HOLMES, Appellant 
vs. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL ‘FROM THE UNITED STATES DISTRICT COURT 
FCR THE DISTRICT OF COLUMBIA 


rr a 
JURISDICTIONAL STATEMENT 


This is an appeal from a denial of a motion under title 28, 
Section 2255, U.S.C.A. This Court has jurisdiction under 28 
U.S.C.A, & 1291, 


STATEMENT OF THE CASE 
Appellant was indicted, tried by jury and convicted of 
robbery and falsely representing that he was a police officer in 
Criminal Case No, 1215-63. An appeal ~as taken to this Court and 
the conviction was affirmed (No. 18,819). Appellant filed with 
the trial judge a motion for new trial based upon newly discovered 


evidence alleging that he was suffering from a mental disease on 


the date the alleged crimes were committed and the alleged charges 


were the product of the mental disease and that he had a lawful 


defense to said charges and said defense was unknown to appell- 
ant at the time of trial. Letters from Dr. Hyman D.Shapiro were 
attached to the motion. The trial court denied the motion. 
Appellant filed in proper person with the Trial Judge a motion 
for hearing under Title 28, Section 2255, U.S.Code for reconsid- 
eration of the motion for new trial. 

A hearing was held before the Trial Judge on June 11,1965, 
wherein Dr.Hyman D.Shapiro, a psychiatrist testified that he 
first treated appellant on November 3,1962 foria nervous condi- 
tion (Tr.4, JA. ) and that at that time he had a mental disease 
or defect consisting of a psychoneurosis with anxiety and 
depression, chronic, superimposed upon the schizoid personality 
make up. (Tr.5, JA. ) Appellant stayed under his treatment 
until November 26,1962. The doctor next saw him on December 30, 
1963 (Tr.5 JA. ) and he was suffering from the same condition 
as in 1962. (Tr.6,JA. ) Dr.Shapiro had an opinion that the 
alleged crimes were a result of the mental eondition (Tr.6,7, 
JA. ) Prior to trial he was asked by appellant's attorney to 
give a medical report.as to his findings which was done in a 
letter dated January 31,1964. He was further bequested by 
appellant's attorney to give an opinion as to whether appellant 
was competent to stand trial (Tr.6,JA. ) Dr. Shapiro was never 
asked prior to trial whether there was a saueat relationship 
between the alleged charges and the mental disease (Tr.7,10,11 
JA. ) Dr.Shapiro never told appellant what his diagnosis was 


(Tr.13, JA. ) 


Appellant testified that his attorney did not show him the 


report of Dr,Shapiro dated January 31,1964, (Tr.15,JA. ), nor 
did he discuss it with him (Tr.25,JA. ) Appellant did file 


an affidavit with the Court in response to a motion of the 
Government for a mental examination in which he stated "I do not 
intend to invoke the defense of insanity in this case 2nd I will 
not permit my counsel to do so." (Tr.22,40 JA, ) The Court 
denied the motion of the Government for a mental examination. 
(Tr.40,JA. ) 

The defense attorney at the trial testified that he discuss- 
ed Dr.Shapiro's report dated January 31,1964 with the appellant 
and that it was the appellant's wish throughout the proceedings, 
the defense of insanity would not be invoked. (Tr.41,42, JA. ) 

The Trial Judge denied appellant's motion Title 28, Section 
2255, U.S.Code upon the ground that the defense of insanity 
must be raised at the trial and cannot be raised on collateral 
attack under Section 2255. The Court granted appellant leave to 


appeal without prepayment of costs. 
STATUTES AND RULES INVOLVED 


Title 28, Section 2255,U.S.C.A. 

"A prisoner in custody under sentence of a court established 
by Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Consti- 
tution or laws of the United States, or that the court was with- 
out jurisdiction to impose such sentence, or that the sentence 


was in excess of the maximum authorized by law, or is otherwise 


subject to collateral attack, may move the court which imposed 


the sentence to vacate, set aside or correct the sentence. 
A motion for such relief may be made at any time. 


Unless the motion and the files and records of the case 


conclusively show that the prisoner is entitled to no relief, 

the court shall cause notice thereof to be served upon the 

United States attorney, grant a prompt hearing’ thereon, determine 
the issues and make findings of fact and Séaetusione of law 

with respect thereto. If the court finds that the judgment was 
rendered without jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collateral attack, 

or that there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner or resentence 


him or grant a new trial or correct the sentence as may appear 


appropriate. 

Rule 33, Federal Rules of Criminal Peocedure 

The court may grant a new trial toa defendant if required 
in the interest of justice. If trial was by the court without 
a jury the court may vacate the judgment if entered, take addi- 
tional testimony and direct the entry of a new judgment. A 


motion for a new trial based on the ground of newly discovered 


evidence may be made only before or within two years after 


final judgment, but if an appeal is pending the court may grant 


the motion only on remand of the case. A motion for a new trial 
based on any other grounds shall be made within 5 days after 
verdict or finding of guilty or within such further time as the 


court may fix during the 5-day period. 
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ARGUMENT 


Can appellant raise the defense of insanity under Title 28, 


Section 2255, U.S.C.A., when the insanity defense was unknown to 
appellant prior to trial and his attorney knew of the mental 
condition but did not know nor did he ascertain whether there 
waS a causal connection between the alleged crimes and the mental 
condition? 

Appellant contends that his insanity defense can be raised 
by motion under Title 28, Section 2255, U.S.C.A. based upon the 
following grounds: 

1. Appellant filed a motion with the Trial Judge for new 
trial based upon newly discovered evidence pursuant to Rule 33 
of the Federal Rules of Criminal Procedure , as soon as he 
ascertained the contents of the medical report of Dr.Shapiro 
dated January 31,1964, and his later report dated March 9,1965, 
wherein he stated the following: 

"On the basis of my findings and diagnosis, 

contained in my report of January 31,1964, it is my 

opinion that his actions on November 8,1963, leading 

to his apprehension and conviction of impersonation 

of a police officer and robbery, was a product of 

the mental disease and defect, as diagnosed in my 

report of January 31,1964." 

Appellant testified at the hearing and alleged in his 
motions that his attorney never showed the report dated January 
31,1964 nor did he discuss it with him. Dr.Shapiro further 
substantiated this by testifying that he did not inform the 
appellant of his diagnosis. 

Although appellant did inform the Court prior to trial that 


the defense of insanity was not going to be used nor would he 


permit his attorney to use the defense, this was done without 


knowing that he did have a valid defense to the alleged crimes. 

Here the evidence that appellant had a valid defense of 
insanity was new evidence that was not known to appellant at the 
time of trial, and as such the Trial Judge committed error in 
not granting the motion. ! 

2. Appellant's attorney had the duty and obligation to 
keep appellant informed of his rights at every stage of the 
criminal proceedings. His attorney requested a medical report 
from Dr.Shapiro as to his findings. This information was 
furnished to defense counsel in a report dated January 31,1964. 
Appellant's attorney failed and neglected to escersaia whether 
or not the alleged charges were the product of the mental 
disease, This was not done until Mr.Nealon was requested to 
investiaate the case and the true facts were made known. 

Appellant contends that his attorney at the trial failed to 
apprise and inform him of his legal rights, and as such was 
denied the effective assistance of counsel. 


The facts of the alleged crimes that there was positive 


identification by the complaining witness and when appellant 


was arrested he had in his possession a badge,; making it clear 
that the defense of insanity was the only defense that could be 
raised at the trial. 

Since defense counsel did not fulfill his! duty and obliga- 
tion to appellant and the newly discovered evidence that the 
crimes were the product of the mental disease, appellant is 
entitled to a new trial and the Trial Judge was in error in 


denying his motions, 


Respectfully submitted, 


John J.Nealon 


1 Thomas Circle, NW. 
Washington, D.C. 20005 


Attorney for Appellant 
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I certify that a copy of Appellant's Brief was delivered 


personally to the U.S.Attorney, U.S.Courthouse, this day 
of November, 1965. 


